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On September 15, 2020, the Massachusetts Attorney General charged

leaders of Soldiers’ Home in Holyoke, a 247-bed long-term nursing care

facility, with criminal neglect for their role in a COVID-19 outbreak.[1]

 Soldier’s Home is the first criminal case brought against nursing home

personnel for their COVID-19 response, but there are similar criminal

investigations pending across the country. Criminal prosecution for

substandard patient care is relatively rare. It is particularly alarming when

such actions are initiated against frontline healthcare providers, who are

making difficult patient care decisions, during an unprecedented global

pandemic. These developments demonstrate that nursing homes must be

prepared to defend their decision-making processes and infection control

practices to avoid criminal liability.

I.   COVID-19 Outbreaks in SNFs

Nursing homes across the country have been severely impacted by the COVID-19

pandemic. The resident population of a nursing home is particularly vulnerable,

with many frail seniors who require assistance with basic activities of daily living

(e.g., bathing and dressing) and 24/7 medical supervision. Most nursing homes

also promote a congregate living lifestyle, where residents have roommates,

family and friends are encouraged to visit, and residents frequently come and go

for appointments and other activities. The introduction of COVID-19, which is

highly infectious and can spread through asymptomatic and pre-symptomatic

individuals, can be catastrophic.

Massachusetts long term care facilities have been hit particularly hard by the

virus. There have been approximately 6,000 deaths in Massachusetts long term

care facilities—constituting nearly 2/3 of the virus-related deaths in the

commonwealth. Adjusted for population, Massachusetts has the second highest

rate of COVID-19 nursing home deaths in the country. [2] More than 375 facilities

have reported at least one case of the virus, and approximately 25,000 residents

and workers in Massachusetts long term care facilities have been stricken by the

virus.[3]

Meanwhile, federal, state, and local healthcare government agencies were slow to

provide consistent and helpful clinical guidance, because much less was known

about COVID-19 relative to the diseases SNFs ordinarily treat. Testing was not

readily available. Numerous staffing obstacles created a national shortage of

able-bodied nurses and nursing assistants. Many nurses could not work because
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they demonstrated symptoms of COVID-19, had to care for sick or vulnerable family members at home, or did not have

childcare when schools closed. Nursing homes also had difficulty obtaining medical supplies, including personal protective

equipment. Hospital supplies came first and SNFs second in the new pandemic. All of these factors proved to be a

catastrophic combination as deaths in nursing homes accounted for more than 40% of all U.S. COVID-19 deaths.

II.   Criminal Investigations

Even as nursing homes were actively responding to COVID-19 outbreaks, many state and federal criminal investigations

ensued. For example, in California, the Attorney General’s Bureau of Medi-Cal Fraud and Elder Abuse (“BMFEA”) began

investigating several nursing homes, following media reports of severe COVID-19 outbreaks. [4] Special agents of the criminal

division submitted numerous requests for evidence of infection control policies, implementation of clinical guidance (which

was constantly changing), information about staff and resident infections, and documentation regarding transfers and

discharges of COVID-19 residents. Some local county district attorneys also initiated investigations, coordinating the

submission of subpoenas to all nursing homes within their respective counties. [5]

In Massachusetts, the U.S. Attorney’s Office and the state Attorney General’s Office have reputations for aggressively

pursuing health care fraud investigations. Last year, the Massachusetts Attorney General announced settlements in seven

cases involving skilled nursing facilities where the office alleged substandard care or regulatory violations. [6] Thus, in the

wake of the pandemic, it was not surprising that Massachusetts state and federal regulators launched investigations into long

term care facilities.[7] In late July, several Massachusetts SNFs reported that HHS-OIG agents made unannounced visits,

leaving business cards and inviting staff to contact them with any concerns.

These states were not alone. In Pennsylvania, a nursing home that experienced a severe COVID-19 outbreak was raided by

the Federal Bureau of Investigation. [8] Investigators were executing a search warrant for evidence relating to infection control

practices. In Connecticut, state investigators contemplated a criminal probe of a volunteer nurse who may have worked in a

nursing home despite being exposed to the coronavirus. [9] In New Jersey, the Attorney General announced a statewide

investigation of nursing homes and long-term care facilities, focusing on facilities that had a large number of coronavirus

deaths, inadequate staffing, and poor health inspections. [10]

III.   Soldier’s Home

Soldier’s Home is the first criminal case brought against leadership of a nursing home for their role in a COVID-19 outbreak.

The criminal indictment follows an independent investigation that was conducted at the request of the Governor of

Massachusetts.[11] Established in 1952, the Holyoke facility is one of two long term care centers that Massachusetts operates

for veterans. In the spring of 2020, at least 76 veterans at the facility died from COVID-19, and 84 veterans and more than 80

staff members also contracted the virus.

According to the independent investigation, the most significant error on the part of Soldier Home’s leadership team was

combining two locked dementia units, which had a mix of COVID-19 statuses (i.e., positive, symptomatic, and asymptomatic

residents), crowding 40 veterans into a space meant to hold 25, even though some veterans from each unit had already

tested positive for the virus. The report faulted Soldier’s Home for this “catastrophic” decision, exposing asymptomatic

veterans to those stricken by the virus, rather than isolating the veterans who were already infected. The investigation

concluded that this decision was approved by the facility’s superintendent and at least acquiesced to by the medical director,

though both leaders would not admit to being involved in the decision-making process. Other substantial errors included

delays in isolating patients, delays in testing residents who were showing symptoms, delays in closing common spaces,

rotating staff among COVID (+) and (-) units, inconsistent use of personal protective equipment, and recordkeeping and

documentation failures. According to the investigation, these errors likely contributed to the scope of the outbreak. The

report also concluded that the Soldier’s Home superintendent, Bennett Walsh, was “not qualified to manage a long-term care

facility”; Mr. Walsh’s background was in the military, and he was reported to have obtained the position through political

connections.
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IV.   Theories of Criminal Liability

Mr. Walsh and Dr. David Clinton, the facility’s medical director, were both charged under a Massachusetts criminal statute

that punishes caretakers who cause harm to elderly individuals. [12] This law provides that a caretaker who “wantonly or

recklessly permits serious bodily injury to [an] elder or person with a disability” can be imprisoned for up to ten years, fined

up to $10,000, or both. “Caretaker” is defined as a “person with responsibility for the care of an elder person . . .” in a variety

of settings.[13] “Serious bodily injury” is an injury which “results in a permanent disfigurement, protracted loss or impairment

of a bodily function, limb or organ, or substantial risk of death.” Interestingly, even though the independent report concluded

that the facility’s Director of Nursing was also involved with the decision to combine the two dementia units, this individual

was not charged.

This law is familiar to Massachusetts health lawyers but there are very few reported court decisions interpreting the statute.

Indeed, the only reported case directly addressing the charge at issue was  Commonwealth v. Cruz, 88 Mass. App. Ct. 206

(2015). In Cruz, the defendant, the caretaker for his mother, was charged with criminal neglect after his mother died from

sepsis as a result of sitting in her feces and urine for several weeks. The evidence of neglect was overwhelming, and the

Appeals Court affirmed the conviction. Here, no one can dispute that the Soldier’s Home circumstances were tragic. However,

to sustain a criminal conviction, the government will have to prove that the defendants committed “wanton or reckless

conduct,” which, in this context, means “intentional conduct, by way either of commission or of omission where there is a

duty to act, which conduct involves a high degree of likelihood that substantial harm will result to another.” [14] While the

defendant need not intend that his or her conduct will result in substantial bodily injury, the government must prove more

than a mistake of judgment or even gross negligence. [15] The standard is objective: what would a reasonable person do

under the circumstances? A jury will have to determine if the conduct of these SNF executives—in particular, bringing

asymptomatic veterans in close contact with infected veterans—rises to the level of “wanton or reckless conduct” under the

law.

Other states have similar criminal statutes, targeting wanton or reckless care of elderly persons. For example, in relevant

part, California’s Penal Code section 368 provides that a caretaker who “willfully causes or permits the person or health of the

elder or dependent adult to be injured, or willfully causes or permits the elder or dependent adult to be placed in a situation

in which his or her person or health is endangered,” is punishable by imprisonment for up to seven years, a fine up to

$10,000, or both, depending on the facts and circumstances of each case. Thus, it is possible that the Soldier’s Home

indictments are a model of cases to come.

V.   Defending a Response to an Outbreak

The unavoidability of COVID-19 outbreaks is an issue yet to be determined. Indeed, studies conducted months after the

COVID-19 pandemic began have found that there was no correlation between having a COVID case and a facility’s star rating

on the Five-Star Quality Rating System, prior history of infection violations, and “whether it was for-profit, part of a chain, or

having a high Medicaid census.” [16] Without systematic testing, which was not available at the early stages of this pandemic,

“COVID-19’s ability to hide in plain sight [could] continue to crush expectations of halting its spread[.]” [17] Regardless of

whether an outbreak could have been avoided, nursing homes can take precautions now toward demonstrating they acted

reasonably under the circumstances.

Document pre-COVID infection control efforts . Maintaining documentation that demonstrates pre-COVID infection control

practices/programs can help demonstrate a nursing home acted reasonably. Federal regulations set the baseline for the

infection control procedures, including specific types of documents nursing homes should maintain (e.g., policies and

procedures).[18] Demonstrating adherence to these regulations can provide evidence that a nursing home acted reasonably.

SNFs should also determine if their state maintains infection control requirements.

Document efforts to reasonably monitor and implement updated COVID-19 guidance . Documentation of efforts to

monitor and implement COVID-19 guidance can provide additional evidence that a nursing home acted reasonably. SNFs

should monitor when the guidance was provided, any staff training, and implementation of any guidelines. Investigators may
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look at emails as to when a new policy was implemented and in-service records as to when staff were trained.

Understandably, keeping up to date with all COVID-19 Guidance is a challenge. Guidance has poured down from multiple

levels—the Centers for Disease Control, CMS, state public health departments, county public health departments, city public

health departments, and even specific survey teams. In tracking such guidance, note any inconsistencies between guidance,

infeasibility in following the guidance, or simply dangerous guidance. For example, the Department of Justice has requested

COVID-19 data from New York, New Jersey, Pennsylvania, and Michigan regarding a potential investigation into whether

those states endangered residents by requiring nursing homes to admit COVID-19 patients.  [19]

Document efforts to maintain adequate staffing and medical supplies . Staffing and supply shortages may have been

unavoidable for many nursing homes, but it helps to demonstrate efforts to address these issues. Below are some steps

nursing homes can take to document their efforts.

 Maintain invoices of medical supply orders, which were not able to be filled.

Document inventory accurately and proper storage procedure (e.g. secured/locked office).

Document efforts to contract with third parties for staffing support, seek nursing assistance from local hospitals, or

utilize support from other company facilities.

Document efforts to incentivize staff to work extra hours, e.g., pay differentials, hotel accommodations, etc.

Consult with counsel about any communications with a criminal investigator.  Concurrent civil and criminal

investigations may also raise Fifth Amendment concerns. As mentioned above, HHS-OIG investigators have made

unannounced visits to numerous SNFs. If a criminal investigation is ongoing, the facility should consult with experienced

counsel before any employee interacts with a criminal investigator to minimize the potential of self-incrimination.

Analyze state-specific legal defenses . This article predominately focuses on the investigative phase, but providers should

be aware of what legal defenses are available in their state. Some states have enacted immunity legislation. For example,

Massachusetts passed a law in April providing certain liability protections for acts or omissions by health care professionals

and facilities, but there is no immunity if the act or omission constitutes “gross negligence, recklessness or conduct with an

intent to harm or to discriminate based on race, ethnicity, national origin, religion, disability, sexual orientation or gender

identity.”[20] Other defenses to consider include breaks in the chain of causation, impossibility (e.g., if it was impossible to

obtain adequate medical supplies or sufficient staff), and reasonable reliance on government-issued guidance.

VI.   Conclusion

The COVID-19 pandemic has had a devastating impact on the entire country, but nursing homes have become ground zero.

The introduction of COVID-19 into a congregate living environment, which is occupied by an elderly and frail population, has

led to catastrophic outbreaks in many instances. While the unavoidability of these outbreaks is an issue yet to be determined,

allegations of substandard care are usually litigated through regulatory enforcement actions or civil matters premised on

ordinary negligence. The use of criminal statutes to prosecute allegations of substandard care is relatively rare and

aggressive. This is particularly true in the midst of an unprecedented, global pandemic. Nonetheless, criminal investigations

are pending, and indictments have already been filed. Thus, nursing homes should be prepared to defend their decision-

making processes and infection control practices in these uncertain times.

***

For further information, please contact David Schumacher in Boston, Stan Stock in San Diego, Jeffrey Lin in San Francisco, or

your regular Hooper, Lundy & Bookman contact.
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